
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



210 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

Insurance — Prohibited Articles — Suspension and Re- 
vival of Policy — The rule that the insured must strictly comply 
with the terms of the warranties of his contract of insurance had 
its rise and formulation in the law of marine insurance at a time 
when the contract was comparatively simple, and when the under- 
writer was largely at the mercy of the insured in determining the 
nature, quality, and degree of the risk. This rule was transplanted 
in its entirety into the early English common law, and descended as 
an inheritance not altogether deserved, to the life and fire insurers 
whose policies are drawn less favorably to the insured than the 
usual marine policy, and who, by vast economic, commercial and 
legal experience stand in a far more advantageous position with 
regard to the comprehension and interpretation of the contract than 
the insured generally. 1 The warranties customarily found in an 
insurance contract have been divided bv some courts and writers 
into ( i ) affirmative warranties, i. e., those conditions which were to 
be performed or to exist precedent to the consummation of the con- 
tract, and (2) promissory warranties, or those conditions the per- 
formance or existence of which was to be subsequent to the con- 
summation of the contract, but precedent to the attaching of the 
risk. It is doubtful whether this distinction has any merit other 
than convenience of classification, since the real question turns 
always on the construction and effect of the warranty as such. 2 

The cases to be considered form one group under the so-called 
promissory warranties, viz, those cases adjudicating upon the effect 
of the violation of a condition or warranty in a policy of fire insur- 
ance, where that violation was either temporary or at least had 
ceased prior to the loss, and was in no wise contributory thereto. 
Many of the courts have applied the strict general rule mentioned 
above, and ruled that the violation worked an absolute forfeiture 
of the policy, 3 and that it was immaterial whether the breach did or 
did not affect or contribute to the loss, 4 or whether the prohibited 
act had ceased or not; 5 and that there could be no revival of the 
contract without the consent of both parties, or without a waiver 
by the insurer. 9 

Mr. Justice Elkin, speaking for the Supreme Court of Penn- 
sylvania, has recently considered the question and endorsed and 



'Richards, Insurance Law (3rd Ed.), 151; Joyce, Treatise on Ins., 1777, 
2200 et seq. 

'Richards, Ins. Law, §§107, 109, 114. 

"Williams v. Ins. Co., 57 N. Y. 277* (1874) ; Wheeler v. Ins. Co., 62 N. H. 
450 (1883). 

4 Turnbull v. Ins. Co., 83 Md. 312 (1896); Glen v. Lewis, 8 Exch. 607 
(Eng. 1853) ; Mead v. Ins. Co., 7 N. Y. 530 (1852). 

"Mead v. Ins. Co., supra, n. 4; Wainer v. Ins. Co., 153 Mass. 339 (1891). 
' Mead v. N. W. Ins. Co., supra n. 4 ; and cases cited above. 



NOTES 211 

applied the contrary rule; 7 and in so doing has placed the court in 
accord with the weight of authority and the more equitable rule. 
A store building had been covered by insurance for a period of 
eighteen years by a policy which contained a provision against the 
keeping of gasoline, illuminating oil, and gunpowder on the prem- 
ises. A tenant, in the conduct of a general store business, had car- 
ried these prohibited articles as a part of his stock, until two years 
prior to the fire, at which time another business was installed. The 
question turned squarely upon whether this breach could now be 
declared to have worked a forfeiture, or a suspension merely, dur- 
ing the breach, and it was ruled "that the sounder and more equitable 
rule is against absolute forfeiture and in favor of the doctrine that 
the policy although suspended during the time the prohibited arti- 
cles are kept on the premises may be revived by a discontinuance 
of the keeping or use of such prohibited articles." 8 A reargument 
had been ordered in this case "for the purpose of giving a hearing 
before the full bench in order that the proper rule in this class of 
cases should be finally settled," and after declaring the above rule, 
the court added : "We deem it wise to settle as far as possible this 
much mooted question by adopting the rule of the reasonable en- 
forcement of contracts of insurance rather than to declare a for- 
feiture thereof, if this can be done without doing violence to the 
intention of the contracting parties." 

It is suggested that the decision, in view of the breadth of state- 
ment and the authorities relied on, 9 is intended to cover not only 
prohibited articles but the entire class of "promissory" warranties, 
the breach of which had ceased before and was in no wise contrib- 
utory to the loss, and during the continuance of which no for- 
feiture had been claimed by the insurer. If such is to be the 
application of "the rule of reasonable enforcement," the decisions 



'McClure v. Mutual Fire Ins. Co. of Chester County, 242 Pa. 59 (1913). 

"In N. B. M. I. Co. v. Union Stock Yards Co., 27 Ky. Law Rep. 852 
(1905), the rule was stated: "The right of the matter seems to us to be 
that, while the forbidden condition is permitted by the assured to exist, the 
contract will be suspended. If the loss then occurs the insurer will not be 
liable. But, if before the loss and during the term covered by the policy, 
the original condition is restored, the liability of the insurer is also. This 
gives the assured all that he bargained for. It exacts nothing from the 
insurer beyond what it has assumed and taken pay for. Consequently the 
use of the leased premises for even forbidden purposes, but which had been 
discontinued long before the fire, was not an obstacle to the right of the 
insured to recover upon the policy. Strict forfeitures are repugnant to the 
law." See also Joyce, "Treatise on Insurance," §§2239, et seq. 

' Inter alia citing Ins. Co. v. Lawrence, 81 Am. Dec. 521 (Ky. 1862) ; 
Ins. Co. v. Union Stock Yards Co., 27 Ky. Law Rep. 852 (1905) ; Williams 
v. Ins. Co., 31 Me. 219 (1850); Port Blak. Mill Co. v. Ins. Co., no Pac. 
Rep. 36 (Wash. 1910) ; Ins. Co. v. Coatesville Shoe Factory, 80 Pa. 407 
(1876) ; Mears v. Humboldt Ins. Co., 92 Pa. 15 (1879) ; Traders Ins. Co. v. 
Catlin, 163 111. 256 (1896). 
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of this court will have the unquestioned merit of harmony of prin- 
ciple, and equity and consistency of application. The value of such 
uniform application of the rule is seen to be inestimable when it is 
observed that there is an apparently hopeless discord existing in 
several instances in the rulings of the same jurisdiction, 10 as well 
as in those of different jurisdictions in declaring whether the breach 
constituted an absolute forfeiture or a suspension, often stating the 
rule arbitrarily or basing it upon dicta of earlier cases. The most 
frequent instances in which the question is presented are under 
prohibitive warranties against increase of risk, 11 transfer of title, 12 
vacancy, 13 hazardous articles, 14 and other insurance. 15 The decision 
in McClure v. Mutual Fire Insurance Company, 1 ® seems to have 
unified the rulings. 

/. C. A. 



Mines — Natural Use — Limitation of the Sanderson Case 
— The Supreme Court of Pennsylvania has once more considered, 
distinguished and limited the authority of Pennsylvania Coal Co. v. 
Sanderson. 1 In this recent 2 case the plaintiff and the defendant 
owned adjoining properties; the latter a large tract of coal land, the 
former a farm. For many years the defendant had been mining 
and removing coal on its land ; and prior to 1908 the mine water col- 
lected and pumped to the surface, was discharged into a different 
water shed than that in which the plaintiff's farm was situated. 

10 For instance, two Ohio decisions handed down the same day, Ohio 
Far. Ins. Co. v. Burget, 65 Ohio St. 119 (1901) declaring a suspension in 
case of a temporary transfer of goods ; and Ohio F. I. Co. v. Waters, 65 
Ohio St. 157 (1901) declaring a transfer of title worked a forfeiture, even 
though at the time of the loss the insured was again owner. 

"Forfeiture declared in Kyte v. Ins. Co., 149 Mass. 116 (1889); Sus- 
pension merely, Trad. Ins. Co. v. Catlin, 163 111. 256 (1896) ; N. B. M. I. 
Co. v. Union S. Y. Co., supra, n. 9. 

"Suspension: Schloss v. Ins. Co., 141 Ala. 566 (1904); Worthington 
v. Bearse, 94 Mass. 3829 (1866). Forfeiture: Bemis v. Ins. Co., 200 Pa. 340 
(1901) ; Ins. Co. v. Waters, supra, n. 10. 

"Suspension: Ins. Co. v. Garland, 108 111. 220 (1884) ; Ring v. Ins. Co., 
145 Mass. 426 (1888). Forfeiture: Moore v. Ins. Co., 62 N. H. 240 (1882); 
Wainer v. Ins. Co., supra, n. 5; Kentucky, etc., Co.. v. Ins. Co., 146 Fed. Rep. 
695 (C C. 1906). 

14 Suspension : Phoenix Ins. Co. v. Lawrence, 4 Met. 9 (Ky. 1862) ; 
Williams v. Ins. Co., supra, n. 9. Forfeiture : Mead v. Ins. Co. ; Turnbull v. 
Ins. Co., supra, n. 4. 

15 Suspension : Ins. Co. v. Klewer, 129 111. 509 (1889); Obermeyer v. 
Ins. Co., 43 Mo. 573 (1869). Forfeiture: Replogle v. Ins. Co., 132 Ind. 
360 (1892) ; Ins. Co. v. Rosenfeld, 37 C. C. A. 96 (1899). 

16 N. 7, supra. 

] ii3 Pa. 126 (1886). 

"McCune v. Pittsburg & B. C. Co., 238 Pa. 83 (1913). 



